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Annliration NO. 

09/581 J58 


Applicant(s) 

HOKASE. MASA^ 


iOBU 


Examiner 

Michael V. Meller 


Art Unit 

1651 





Tsh™ SWUTORV period for REPLV ,S SBT to EXP«E , MONTH,S, PROM 
THE MAILING DATE OF THIS COMMUNICATMON.^^ ^^^^^ ^^^^^^^ ^ ^p.^ 

" eamS patent term adjustment. See 37 CFR 1 .704(b). 



Status 

1)12 

2a)IEl 
3)D 



Responsive to communication{s) filed on 19 November 2001 . . 

r ■ FINAL 2b)n This action is non-finah 

ir:p;«ca«o„is,ncc.„«on,ora,,owa„««^^^^^^^ 
Closed in accordance with the practice under Ex parte Quayle, 1935 o.u. n, 



Disposition of Claims 

4) 12 Claim{s) and 7-13 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 12 Claim(s) 1-3 and 7-13 is/are rejected. 

7) D Claim(s) ■ is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

90 The specification is objected to by the Examiner. 

10nThedrawing(s)filedon___is/ar. a)D accepted or bD objected to by the Exam.^^^^^^^^^ 

Applicant may not request that any objection to the drawing(s) be held .n abeyance. See 37 CFR 1^5(a). 

Applicant may n i-- o^H approved b)^ disapproved by the Examiner. 

1 1 )□ The proposed drawing correction filed on is. a)U approveu ;l_i 

If approved, corrected drawings are required in reply to this Office action. 
12)0 The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. §§ 119 and 120 ^ ^ . . ^ M^ «r m 

^m Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)|g| All b)D Some * c)D None of: 

1 □ Certified copies of the priority documents have been received. 
2.n certified copies of the priority documents have been received in Application No 



copies 0, ^ cer.,,.d copies o, ..e pno«y J-™" '^^^ 

UiO Zlg^n. IS .300 o, a olal. ,or d^es.. priori. onOar 35 U.S.C. S 1 , W (.o a provlsiorra, appl^ion,. 

a) □ The .ranslaton of tl,o foreign language provisional applloalion has b^n reoe«d^ 
1 5)0 Acimo«lodgment Is made of a claim for domestic priority under 35 U.S.C. §§ 1 20 and/or 

Attachment(s) 

1) □ Notice of References Cited (PTO-892) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) □ Information Disclosure Statement(s) (PT0.1449) Paper No(s) 



4) □ Interview Summary (PTO-413) Paper No(s). 

5) □ Notice of Infomial Patent Application (PTO-1 52) 

6) en Ot^ie''- 



U S. Patent and Trademark Office 
PTO-326 (Rev. 04-01) 



Office Action Summary 



Part of Paper No. 10 
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Application/Control Number. 09/581,758 
Art Unit: 1651 

DETAILED ACTION 

.-.nc nf Title 35 U S Code not included in this action can 
The text of those sections of Title cJD, u.o. ^ 

be found in a prior Office action. 

Claim Rejections - 35 USC § 102 
Claims 9. 10, 12 are rejected under 35 U.S.C. 102(b, as being an.icipa.ed by 

The teachings of Edwards are of record. Edwa^ls describes the ciainned 
invention and is therefore anticipatory of it. 

Applicant argues that Edwards does notteach administration of phytase to 
™.i„ants.Edwardsis very dear instatlngthatthefeed can also be ad^inlsteredto 

ani.a,ssuchascattle,seeco,.6, lines 34.5. Applicantne^arguesthatthe reference 

. directed to the prevention of tibia, dyscHondropiasia and not the prBvention o. 
n,ast.s, but if one ad.inis.ers the phytasefor the prevention oftiblaldyschondroplasla 

in cattle then one would also treat the cattle's mastitis. 
Thus, the rejection is proper and is maintained. 



Claim Rejections ■ 35 USC § 103 
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cairns 1-3 and 7-13 are rejected ur,der 35 U.S.C. 103(a) as being unpatentable 
over Edwards, Jr. in view o, WO 93/16175, Bedford et ai., Lyons and CN 1 135297 for 
the reasons of record and for the reasons which follow. 

Applicants arguments are noted but the references were used together to fornn a 

35 use 103 rejection. 

,n response to applicants arguments against the references individually, one 
cannot show nonobviousness by attacKIng references indiv«ua,.y where the rejections 
are based on combinations of references. See ,n re Ke„er. 642 F.2d 413. 208 
USPQ 871 (CCPA 1981); In re Merc. « Co., 800 F.2d 1091, 231 USPQ 375 (Fed. CIr. 

1986). 

Applicant's arguments concerning Edwards have been addressed above. The 
secondary references were used for the reasons o, record. Applicant cannot expect 
these references to contain each and every limitation of the claimed invenfcn since th,s 
is 35 use 103 rejection based on a combination of references. Edwards clearly 
provides the teaching for one of ordinary s« in the art to use the phytase for the 
preven«on o, tibial dyschondroplasia in caUle and in doing so one would also be treating 

the cattle's mastitis. 

From the teachings of the references. It is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole was pnma fade obvious to one of 
ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 
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After further cor,sideration, the examir^er has decided that the claimed subject 
maner is still unpater,table over the cited references. All of the previously pending 
clairrs (1-6) v,ere rejected by the exan^iner in the last office action under 35 USC 103 
and since the sa.e references that were used in the previous office action still apply to 
the Claimed subject matter, the claims are still rejected over the same cited references 
under35USC103. 



Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. SeeMPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final acUon is set to expire THREE 
MONTHS from the mailing date of this action. In the event a flrst reply is flied within 
TOO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statuton, period, then the 
Shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael V. Meller whose telephone number is 703-308- 
4230. The examiner can normally be reached on Monday thru Friday: 9:00am-5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Michael Wityshyn can be reached on 703-308-4743. The fax phone 
numbers for the organization where this application or proceeding is assigned are 703- 
308-0294 for regular communications and 703-308-0294 for After Final 
communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
0196. 



January 24, 2002 Wl "^^^ ^ 




